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a policy payable to his personal repre- it was ruled that the latter was en- 

sentatives or assignee to his wife, titled to the proceeds of the policies. 

The benefit of it passed, on her death, This case followed Coniglund v. Smith, 

to her children, and no part of it to 79 N. C. 303, where it was held that 

her husband. insurance on a father's life for the 

In Simmons v. Biggs (Supreme benefit of his children, one of whom 

Court of N. C, February 27, 1888), a married and died without issue,so far 

wife in whose favor, and in favor of as her share was concerned, went to 

whose children, policies on the hus- her husband as administrator, on the 

band's life had been written, died in- subsequent death of the insured, 
testate, lie and her children surviv- 
ing. In an action between their guar- J. R. Berbyman, 
dian and the husband's administrator, Madison, Wis. 



Supreme Court of Pennsylvania. 
PENNSYLVANIA RAILROAD CO. v. MARCHANT. 

The word '■ injury" (or "injured") as used in (S 8, Art. xvi of the Constitu- 
tion of Pennsylvania, means such legal wrong as would be the subject of an 
action for damages at common law. 

A "consequential" injuiy is an injury to a man's property, the natural and 
necessary result of the construction or enlargement of its works by a corpo- 
ration; of such certain character that the damages therefor can be estimated 
and paid or secured in advance, as provided in the Constitution. 

A railroad company, constructing and operating an elevated steam railroad 
in a city, upon property owned by it in fee simple, and fronting on one side of 
a street, is not liable, without negligence, under the Constitution of Pennsyl- 
vania, or otherwise, for the depreciation in the value of private property 
fronting upon the opposite side of the street (no part of which was taken or 
used in the erection or construction of the road), in consequence of the noise, 
smoke, cinders, dirt and jarring necessarily resulting from the lawful operation 
of the railroad. 

Error to the Court of Common Pleas No. 3, of Philadelphia 
County. 

Wayne MaoVeagh {George Tucker Bispham, A. Ii. Winter- 
steen, and James A. Logan with him) for plaintiff in error. 

M. Hampton Todd {George H. Van Zandt with him) for de- 
fendant in error. 

Paxson, J. April 9, 1888. — This case is admittedly upon all 

fours with Pennsylvania Railroad Company v. Lippinnott, 116 

Petma. St. 472. If that decision is to stand, the present case 

will have to be reversed, as they are in direct conflict. It is only 
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just to the learned judge below, to say that when this case was 
tried, the decision in Railroad Company v. Lippincott had not 
been decided ; nor had it been argued here. Two of our number 
dissented in that case, and two of those who heard the present 
case did not hear the former. I was abroad at the time, and 
our brother Williams was not a member of the court. In view 
of these facts and of the grave character of the question involved, 
we have listened to an elaborate argument involving the same 
question, and have carefully reconsidered it. It has not had the 
effect, however, of producing any change in the views of the 
majority of the court. We adhere to the ruling in Railroad 
Company v. Lippincott, as announced by our brother Gordon. 
The ground was so fully covered by his opinion that this judg- 
ment might well be reversed, without a further discussion of the 
principles involved. I concur fully in the views already ex- 
pressed, and can hardly hope to throw additional light upon the 
matter, or to strengthen the argument already made. In view 
of the fact, however, that we listened to what was practically a 
re-argument, I will add a few words by way of supplement to 
the previous opinion of our brother Gordon, even at the risk of 
some repetition. 

The plaintiff below is the owner of property on the north 
side of Filbert street, and brought his action to recover damages 
for an alleged injury to said property, caused by the operation 
of the defendants' elevated road. The latter is constructed upon 
land owned by the company, and the entire width of Filbert 
street intervenes between the railroad and plaintiff's house. He 
complains of the noise, the dust, smoke and cinders, and the 
constant jar caused by the passing trains. He says that these 
causes combined interfere with the enjoyment of his property, 
and lessens its market value. For the purposes of this cause we 
must consider his allegations established by the verdict of the 

The plaintiff claims to recover by virtue of the Constitution 
of 1874, section 8 of article xvi of which, provides that 
" Municipal and other corporations, and individuals invested 
with the privilege of taking private property for public use, 
shall make just compensation for property taken, injured or 
destroyed, by the construction or enlargement of their works, 
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highways or improvements, which compensation shall be paid 
or secured before such taking, injury or destruction." 

It was held in Railroad Company v. Lippincott, that the effect 
of this clause of the Constitution was to place corporations upon 
the same plane with individuals as regards liability for injuries 
to property ; and that it only made a corporation liable where 
an individual was liable at common law. The correctness of 
this ruling was conceded by the learned counsel for the plaintiff. 
He says at page 13 of his printed brief: "We ask for no other 
or greater liability to be imposed upon this railroad company 
than would be imposed upon au individual in like circum- 
stances.'' As, however, other counsel in other cases may not 
concede so much, I will add a few words to this branch of the 
case. 

If we resort to the familiar rule of interpreting statutes, the old 
law, the mischief and the remedy, we have no difficulty in 
arriving at the true construction of the language cited from the 
Constitution. Prior to 1874, the citizen whose property was 
injured by a corporation in the construction of its works, had no 
remedy therefor, unless some portion of his property was actu- 
ally taken. This was an immunity enjoyed by corporations 
and not by individuals. Cases of great hardship soon arose. 
0' Conner v. The City of Pittsburg, 18 Penna. St. 187, was one 
of these. In that case, the city, by the change of the grade of 
a street, practically ruined a valuable church property, yet there 
was no remedy. This court of its own motion ordered a re- 
argument of that case, " in order to discover, if possible." in the 
almost pathetic language of Chief Justice Gibson*, "some 
way to relieve the plaintiff, consistently with law, but I grieve 
to say we have discovered none." Instances of a like nature 
might be cited indefinitely. I have selected this one as an illus- 
tration of the principle, and as, perhaps, one of the most striking. 
In all of them, however, there was an injury to the property of 
the plaintiff in consequence of the erection or construction of the 
works of the corporation, as by the change of grade in O' Conner 
v. Pittsburg, and the interference with water rights, as in Mo- 
nongahela Navigation Company v. Coon, 6 W. & S. 101. In 
all these cases, the property had been seriously injured, and yet 
no portion of it taken by the offending corporation. 
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This was the mischief which the Constitutional Convention 
had before it when section 8 of article xvi was adopted by 
that body, and it was the evil the people were smarting under 
when they ratified the work of the Convention at the polls. 
The Constitution, since 1790, had declared that the property of 
the citizen should not be taken or applied to public use without 
just compensation. The Constitution of 1874 went further, and 
declared not only that it shall not be taken, but also that it shall 
not be injured or destroyed by corporations in the construction 
or enlargement of their works, without making compensation, 
etc., etc. There is no ambiguity in this language. We have 
applied it several times to cases arising under it without the 
least difficulty. We are now asked to apply it, not to injuries 
to the plaintiff's property arising from the construction of the 
defendant's road, but to injuries resulting from the lawful oper- 
ation of their road without negligence. 

Before I proceed to discuss this branch of the case, in order 
that we may know exactly where we stand, I will refer briefly 
to the cases we have decided under this clause of the Constitu- 
tion of 1874. 

The City of Reading v. Althouse, 93 Penna. St. 400, was a case 
where certain springs or streams of water had been diverted 
from their usual course, to supply the city with water. By the 
Act of April 14, 1853, applying to tlie Reading Water Com- 
pany, it was provided, that where the corporation permanently 
appropriated to its use such springs or streams as it might select 
for water purposes, compensation should be made to the owners 
for damages sustained. In an action against the city by a ripa- 
rian owner, whose stream had been diverted, we held, not only 
that the action could be sustained under the above Act of 1853, 
but also that it could be maintained under section 8 of article 
xvi of the Constitution. In referring to this section it was 
said by Mr. Justice Gordon : " That section provides for the 
making of compensation, not only for the taking of private 
property for public use, as was the case theretofore, but also for 
its injury or destruction. That the use which the plaintiff made 
of the waters of the Great or Antietam Creek, through the race 
or ditch in controversy, was property, though of an incorporeal 
kind, is not open to debate, and that it was injured by the oper- 
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ations of the City of Reading, is a fact established by the proper 
tribunal. There is therefore no good reason, apparent to us, 
why the case should not be covered by the above recited eighth 
section of the Constitution." 

In the Borough of New Brighton v. United Presbyterian 
Church, 96 Penna. St. 337, we had a case before us like 0' Con- 
ner v. Pittsburg, and differing only in degree. The borough had 
changed the grade of a street from two feet and a-half in some 
places to fifteen feet in others, and we held that a property owner 
injured thereby had a right to damages for said iujury under the 
Constitution of 1874, although no such right existed before. 

Philadelphia and Reading Railroad Co. v. Patent, S. Ct. 
Penna., February 15, 1886, was a case in which the said com- 
pany, as the lessee of another railroad company, changed the 
alignment of the tracks of said leased railroad in a certain street 
in the borough of Manayunk, thereby obstructing the access to 
a wivate house fronting thereon, and causing other consequential 
injury thereto. In an action on the case against the company 
to recover damages for such injuries, it was held that while the 
plaintiff was entitled to recover upon other grounds, the case 
came nevertheless within the Constitution of 1874. 

In Pennsylvania Railroad v. Duncan, 111 Penna. St, 352, 
the plaintiff was allowed to recover in an action on the case for 
damages to his property caused by the construction of defend- 
ant's road. The road was so near his property as to deprive 
him of the use of Filbert street as a highway, and of four hun- 
dred feet of building front on said street. It is true Justice 
Green and myself dissented in that case, but it was upon the 
single ground that the company had paid $7,000,000 to the 
State for its property and franchises ; had succeeded to all the 
rights of the State, including the right to construct its road 
without liability for consequential injuries, and we were unable 
to see how the State could avoid its contract by amending its 
Constitution. But we are all of opinion that but for this single 
reason, the case came clearly within the Constitution of 1874. 

County of Chester v. Brower, S. Ct. Penna., January 9, 1888, 
decided at the present term, was a case where the county had 
erected a bridge over French Creek in the borough of Phcenix- 
ville, and in the construction of the abutments or approaches to 
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the bridge had built a wing wall nine feet six inches in height, 
immediately in front of plaintiff's houses, and only seven feet 
distant therefrom, thereby seriously interfering with his access 
thereto, and his reasonable use and enjoyment of the same, we 
held, affirming the court below, that the plaintiff was entitled 
to recover damages for this injury, in an action on the case. 
This was following directly in the line of the Railroad Company 
v. Duncan. It will be observed that they are all cases where 
the injury arose from the construction of the road. In no one 
of them was there a claim for what are popularly called conse- 
quential damages, arising from the operation of the road after 
its completion. 

It will be noticed that all our cases decided prior to the Con- 
stitution of 1874, in which compensation was denied for what 
we called consequential injuries, were instances in which the in- 
juries were the result of the construction of the road, while all 
our cases decided since 1874, and which came under the section 
thereof referred to, likewise involved only injuries resulting 
from construction. The only exception is the case of Penna. R. 
R. Co. v. IAppincott, before referred to, and two or three other 
cases, resting upon the same principle, and which were argued 
and decided with it, and in each of which the right to recover 
was denied. 

The question whether under the Constitution of 1874, a cor- 
poration is responsible not only for property taken, injured, or 
destroyed, in the construction or enlargement of its works, but 
also for injuries or inconveniences, the result merely of the oper- 
ation of its works, is a question of such supreme importance, 
and of consequence so far reaching, that we approach its discus- 
sion with caution. If it is the mandate of the Constitution, it 
must be obeyed. It is our duty to give effect to the wil 1 of the 
people, lawfully expressed, and we shall perform it though it 
stops every wheel in the commonwealth. But it is no part of 
our duty to write into the Constitution something which the 
people have not placed there. 

Just here, it is proper to say, there is not a word about " con- 
sequential " injuries, in the Constitution. The word itself has 
acquired a broad, popular meaning, by which many persons may 
be misled. 
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Injudicial proceedings, it should be used intelligently, and 
with due regard to its proper meaning. In its application to 
the Constitution, we understand it to mean an injury to a man's 
property, the natural and necessary result of the construction or 
enlargement of its works by a corporation ; an injury of such 
certain character that the damages therefor can be estimated, 
and paid or secured in advance, as provided in the Constitution. 
And attention is again called to the cases which I have cited, 
and in which the constitutional provision has been invoked, and 
in all of which there has been an actual, positive, visible injury, 
the necessary result of the original construction. 

In considering a new question, it is sometimes useful to carry 
it out to its logical conclusion and see where it leads us to. It is 
true the argumentum ab inconvenienti is entitled to but little 
force in the face of a plain mandate of the Constitution. But it 
is a persuasive argument in construing language which is capa- 
ble of more than one interpretation, and especially it is so when 
we are asked to amend the Constitution by a judicial decree. 

If we hold that property owners on Filbert street are entitled 
under the Constitution to recover for the injuries complained of 
in this case ; in other words, that it embraces injuries the sole 
result of the lawful operation of the defendants' road, where 
are we to stop in its application? Where is the line to be 
drawn ? If property owners on Filbert street may recover, 
why not those on Arch street, and on Race, and so on north 
and south, east and west, as far as the whistle of the locomotive 
can be heard, and its smoke can be carried? The injury is the 
same, it differs only in degree. And it does not stop here. The 
Constitution does not apply to railroads merely. It affects all 
corporations clothed with the power of eminent domain, includ- 
ing cities, boroughs, counties and townships; it is applicable to 
canals, turnpikes and other country roads. If by judicial con- 
struction we extend the Constitution to all the possibilities re- 
sulting from the lawful operation of a public work, to all kinds 
of speculative and uncertain consequential injuries, we shall find 
ourselves at sea, without chart or compass to guide us. 

Were we to adopt such a construction, we would be compelled, 
to use the language of Chief Justice Shaw, in Proprietors of 
Locks and Canals v. Nashua & Lowell Railroad Company, 10 
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Cushing, 385, to extend it "to turnpikes and canals, the value 
of which is diminished or destroyed by loss of custom, to tav- 
erns and public houses deserted or left in obscurity ; to stage 
coach proprietors and companies, to owners of dwelling-houses, 
manufactories, wharves, and all other real estate in towns and 
villages from which the line of travel has been diverted. If it 
can extend to the next estate beyond the one crossed or touched 
by the railroad, why not to the next, and the next, which may 
beaifected less in degree, but in the same manner?" 

It is very plain to our view, that the constitutional provision 
was only intended to apply to such injuries as are capable of 
being ascertained at the time the works are being constructed 
or enlarged, for the reason, among others, that it requires pay- 
ment to be made therefor, or security to be given in advance. 
This is only possible where the injury is the result of the con- 
struction or enlargement. For how can injuries which flow only 
from the future operation of the road, and which may never 
happen, be ascertained in advance, and compensation made 
therefor? 

It remains to say, that if the construction of the Constitution 
contended for be correct, then we have a liability imposed upon 
corporations in the operation of their works, which is not now, 
and never has been, imposed upon individuals. No principle of 
law is better settled than that a man has the right to the lawful 
use and enjoyment of his own property, and that if in the 
enjoyment of such right, without negligence or malice, an incon- 
venience or loss occurs to his neighbor, it is damnumabsqueinjuria. 
This must be so, or every man would be at the mercy of his 
neighbor, in the use and enjoyment of his own. In the late 
case of the Pennsylvania Coal Company v. Sanderson, 113 
Penna. St. 126, it was said by our brother Clark : "Every 
man has the right to the natural use and enjoyment of his own 
property, and if, whilst lawfully in such use and enjoyment, 
without negligence or malice on his part, an unavoidable loss 
occurs to his neighbor, it is damnum absque injuria, for the 
rightful use of one's land may cause damage to another without 
any legal wrong." No man is answerable in damages for the 
reasonable exercise of a right, where it is accompanied by a cau- 
tious regard for the rights of others, where there is no just 
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ground for the charge of negligence or unskillfulness, and when 
the act is not done maliciously : Pardon v. Holland, 17 Johns. 
99. We need not consume time by the further citation of au- 
thorities for so plain a proposition. It is settled law. It was 
not contended that the injuries of which plaintiff complains 
are in any degree the result of the negligent or unskillful opera- 
tion of defendants' road. On the contrary, they have expended 
many millions to enable them to handle their business, and con- 
vey their passengers and freight into the heart of the city, with 
the least possible annoyance to persons and injury to property. 
As was well observed by our brother Gordon, in the Railroad 
Company v. Lippincoti, the company might have hauled their 
enormous freight in carts or drays along Filbert street to its 
present terminus, and no one would have had a legal cause of 
complaint, though it is easy to see that the condition of property 
owners on that street would have been far more intolerable in 
such case than it is at present. 

This brings us to the question, whether, in case a natural person 
were the owner of this road, and were operating it in the manner 
that the defendant company are nowdoing, he would be responsible 
to the plaintiff in damages. We answer this question in the 
negative. He would not be responsible, for the reason above 
given, viz., that he would have a right to the reasonable use 
and enjoyment of his property, and if, iu such use, without neg- 
ligence or malice, a loss unavoidably falls upon his neighbor, he 
is not liable in damages therefor. 

It is true this principle is qualified to a certain extent. A 
man may not carry on a business which poisons the air and ren- 
ders it unhealthy in a thickly populated neighborhood, and es- 
pecially in the centre of a large city. For establishments which 
involve danger, such as powder mills; injuries to health, such 
as lead works, and manufactories of various kinds, which in- 
volve noise and disturbance to neighbors, a man must seek a 
secluded place, where as few persons may be inconvenienced as 
possible. These exceptions to the general rule are well estab- 
lished, and need not be further dwelt upon. But they have no 
application to the case in hand. The necessities of a railroad 
company and the character of its business compel it to seek the 
heart of a great city. This is as much for the convenience of 
Vol. XXXVI.-50 
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the public as for its own. Hence the transportation of pas- 
sengers and freight as near to the centre of a town as possible, is 
in the direct line of its duty, whether that duty be performed by 
a corporation or individual. It is a part of the lawful use and 
enjoyment of property, and where it is done without negligence, 
entails no legal liability therefor. The proper use of such a 
work as this is a matter of great public concern. That it may 
also put money in the treasury of a corporation is aside from 
the question. The fact remains that it is a great public benefit, 
essential not only to the success of the business interests of the 
city, but to other cities and other places as well. It is a metallic 
nerve which thrills and vibrates from one end of this vast 
country to the other. There are some inconveniences which, as 
was decided in Pennsylvania Coal Company v. Sanderson, must 
be endured by individuals for the general good. Otherwise we 
would have an Utopia, where the whistle of the locomotive, the 
hum of the spindle, and the ring of the hammer, are never 
heard. It might be pleasant to dwell where there is nothing 
to offend the eye, the ear, or any of the senses, but in this age 
of rapid development in every branch of industry, it would be 
difficult to find such a spot in the vicinity of our large cities. 

We understand the word " injury" (or injured) as used in the 
Constitution to mean such a legal wrong as would be the sub- 
ject of an action for damages at common law. For such inju- 
ries, both corporations and individuals now stand upon the same 
plane of responsibility. 

That I am correct in the meaning we attach to the word " in- 
jured" appears abundantly by our own authorities. This was 
clearly shown by our brother Gordon, in Railroad Company v. 
Lippincott. In addition to the authorities there cited by him, I 
will add Lehigh Briilge Company v. Lehigh Coal and Navigation 
Company, 4 Rawle, 23; Pittsburg and Lake Erie Railroad 
Company v. Jones, 1 1 1 Penna. St. 204. 

It is not necessary for us to look outside of our own State for 
authorities in construing our own Constitution. It may not 
be out of place, however, to say, that in England, where they 
have statutes containing provisions bearing a close analogy to 
our Constitution, and which give damages to persons whose 
property though not taken, is yet " injuriously affected by the 
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construction " of public works, such damages are not extended 
to injuries resulting from the operation of the road. 

It was said by Lord Westbury, in Eicket v. Railway Com- 
pany, L. R. 2 Eng. & Irish Appeals, 203 : " I agree with the 
distinction that has been taken between damage resulting from 
the railway when complete, or from the act of making it, and 
damage occasioned by the proper (not negligent) user of the rail- 
way when made. No claim can be made for loss resulting from 
the due user of a railway. * * * Compensation is given 
by the statute only to individuals who, in respect of the owner- 
ship or occupancy of lands or tenements, sustain loss in or 
through the construction of the railway, or the erection of the 
incidental works." To the same point are Hammersmith & City 
Railway Company v. Brand, L. R. 4 Eng. & Irish Appeals, 
171 ; Caledonian Railway Company v. Walker, L. R. 7 Appeal 
Cases, 259 ; Penny v. Southeastern Railway Company, 7 E. & B. 
660 ; Glasgow Union Railway Company v. Hunter, L. R. 2 
Scotch & Div. Appeals, 78. 

The language of the Constitution is not equivocal, and is 
entirely free from ambiguity. The framers of that instrument 
understood the meaning of words, and many of them were 
among the ablest lawyers in the State. Two of them occupy 
seats upon this bench. Hence, when they extended the protec- 
tion of the Constitution to persons whose property should be 
injured or destroyed by corporations, in the construction or en- 
largement of their works, we must presume they meant just 
what they said ; that they intended to give a remedy merely for 
legal wrongs, and not for such injuries as were damnum absque 
injuria. Among the latter class of injuries are those which re- 
sult from the use and enjoyment of a man's own property in a 
lawful manner, without negligence and without malice. Such 
injuries have never been actionable since the foundation of the 
world. Judgment reversed. 

Sterrett, J., dissented. 



Damages/or land " taken, injured or benefit of th« public are briefly as 

destroyed." — The statutory provisions follows : 

upon the subject of taking or injuring The English Land Clauses Consoli- 

the property of private persons for the Nation Act, 8 A 9 Viet. ch. 18, || 63 
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and 68, provides that compensation 
shall be made for " injuriously affecting 
such other lands by reason of the exer- 
cise of the, powers of this or the special 
act," and for "injuriously affecting" 
lands by the " execution of the works." 

The Constitutions of most, perhaps 
all the States, in this country, secure 
compensation for lands '' taken;" 3ome 
of them for lands " taken or damaged;" 
and the Constitution of Pennsylvania 
provides (art. xvi, \ 8), that " Muni- 
cipal and other corporations and indi- 
viduals, invested with the privilege of 
taking private property for public use, 
shall make j ust compensation for prop- 
erty taken, injured or destroyed by the 
construction or enlargement of their 
works, highways or improvements, 
which compensation shall be paid or 
secured before such taking, injury or 
destruction." 

In England, prior to 1867, damages 
were allowed to be recovered, in pro- 
ceedings under their acts, where the 
railroad company had lowered the 
road or street, and so had made the 
access to plaintiff's property more in- 
convenient, and rendered additional 
fences necessary : Reg. v. East. Ry. Co., 
2 Q. B. 347 ; for the obstruction of a 
private way : Ghver v. N. Straffordshire 
By. Go., 16 Q. B. 912; of access to a 
ferry : Reg. v. The Great N. Ry. Co., 14 
Q. B. 25 ; for the depreciation in the 
value of houses because the highway 
was obstructed and access made incon- 
venient ; Cnamberlain v. W. End, etc., 
Ry. Co., 2 B. & S. 60 >; where by reason 
of the obstruction of the highway, 
fewer persons passed plaintiff's tailor 
shop, and his trade was injured: 
Senior v. Met. Ry. Co., 2 H. & C. 258 ; 
for loss of trade: Cameron v. Charing 
Cross Ry. Co., 16 C. B. (N.S.) 430. 

In 1867, the act came before the 
House of Lords for construction and 
interpretation in the case of [ticket v. 
Directors of the Met. Ry. Co., 2 L. R. 



(Eng. and Ir. App. Cases) 175. The 
defendants had obstructed a footway, 
alongside of which, plaintift's public 
house was situated, and access to it was 
made inconvenient and a loss of custom 
followed. In the Court of Queen's 
Bench the plaintiff recovered a ver- 
dict, the fo ir judges being unani- 
mously in his favor. The judgment 
was reversed in the Exchequer Cham- 
ber by four out of the six judges; the 
other two being in favor of affirming 
the Queen's Bench. Upon appeal to 
the House of Lords, three opinions 
were delivered; two by Lord Chan- 
cellor Chalmsfohd and Lord 
Cbanworth, affirming the judgment 
of the Exchequer Chamber, and a 
dissenting opinion by Lord West- 
bury, in favor of the plaintiff's right 
to recover. In commenting upon the 
want of agreement among the judges 
in their interpretation of the meaning 
of the words '' injuriously affected," 
Lord Westbury says: "This case 
was heard by six judges in the 
Exchequer Chamber on a writ of 
error from the Queen's Bench. 
The six judges differed in opinion, 
four being for reversing, and two 
for affirming, the judgment of the 
court below. The four judges of the 
Queen's Bench were unanimous. De- 
ducting, therefore, the two from the 
six judges in the Exchequer Chamber, 
the unanimous judgment of the four 
judges of the Q leen's Bench has been 
annulled by four judges in the Ex- 
chequer Chamber. By the same ma- 
jority, the case of Senior v. Met. Ry. 
Co., decided by the Exchequer Cham- 
ber, and Cameron v. Charing Cross Ry. 
Co., decided by the Common Pleas 
(which are the authorities for the 
judgment in the Court of Queen's 
Bench in the present case), have also 
been overruled. There are, there- 
fore, the judicial opinions of ten or 
twelve judges opposed to the present 
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judgments, which are the j tidicial opin- 
ions of four. It is a matter of regret 
that our judicial institutions should 
admit of that anomaly. * * * * 
Moreover, it is distressing to be told 
(as we are in the judgment before us) 
that the Court of Exchequer Chamber 
in Senior v. Met. By. Co. and the Court 
of Common Pleas in Cameron v. Char- 
ing Cross By. Co. founded their judg- 
ments on the supposed effect of the 
judgment given by the Exchequer 
Chamber so recently as 1863, in 
Chamberlain v. The London, etc., By. 
Co., but that both the Common Pleas 
and the Court of Exchequer did not 
understand the judgment on which 
they so relied. It is a striking ex- 
ample of the uncertainty of the law 
which rests on judicial decisions " 

It was decided that the plaintiff 
could not recover. The Lord Chan- 
cellor held, that the damages sought 
to be recovered were too remote, but 
interpreted the act to mean that " un- 
less the particular injury would have 
been actionable before the company 
had acquired their statutory powers, 
it is not an injury for which compen- 
sation can be claimed." Lord West- 
bury took a broader view of the 
words "injuriously affected." He 
says, "When the railroad acts use 
the term 'injuriously affected,' the 
words do not mean ' wrongfully,' or 
'unlawfully ;' nor do they imply that 
compensation is limited to cases where 
the act done is such, as but for the 
powers given, would be a tortat com- 
mon law. The words mean ' dam- 
nously affected ' only, and the conse- 
quential right to compensation is the 
creation of the statute, to be ascer- 
tained and measured by the positive 
language of the statute and not by an- 
alogy to actions of tort or trespass. 
Plaintiff's interest in his house is 
materially diminished by loss of cus- 
tom. It is a fallacy to say ' the cus- 



tom is one thing, and the house is 
another ; and the injury is to the cus- 
tom, and not to the house.' You can- 
not separate the custom from the 
house." And this is the celebrated 
authority upon which the courts in 
this country rest in their restrictions 
on the plaintiff's right to recover un- 
der provisions similar to those of the 
English acts. 

In this country, damages have been 
recovered for obstructing access, light 
and air; for injuring foundations by 
the removal of earth; and for raising 
or lowering the grade of the street: 
Hot Springs By. Co. v. Williamson, 45 
Ark. R. 429 ; Beardon et at. v. City 
and County of San Fianciseo, 66 Cal. 
R. 492; City of Atlanta v. Green, 67 
Ga. 386; C. & W. I. B. B. Co. v. 
Ayres, 106 111. 511; Bigney v. Chica- 
go, 102 Id. 64. In St. L. V. & T. H. 
B. B. Co. v. Holler, 82 111. 208, it was 
held, that an action would lie where 
property had been injured by depre- 
ciation in value from loss of business, 
where a railroad company was re- 
quired by a town ordinance to pay all 
damages. 

In Pennsylvania, prior to the Con- 
stitution of 1874, corporations in- 
vested with the power of taking pri- 
vate property for public use were lia- 
ble for damages only where there had 
been a (aking. The Constitution ex^ 
tended this liability to cases of injury 
or destruction. The first case that 
presented this article of the Constitu- 
tion for interpretation before the Su- 
preme Court, was Penna. Bd. Co. v. 
Duncan, 111 Penna. St. 352. 

In 1880, the railroad had pur- 
chased the property of the owners on 
the south side of Filbert street, in the 
city of Philadelphia, from Broad 
street to Twenty-first street, and built 
an elevated railroad upon a substan- 
tial structure of masonry, passing over 
the cross streets on arches; from 
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Twenty-first street to the river, a dis- 
tance of four or five blocks, the tracks 
were laid upon a structure of wooden 
and iron beams directly over the cart- 
way of Filbert street, and sustained by 
iron pillars. The property of Dun- 
can was situated on north side of Fil- 
bert street, and extended from Twenty- 
third street to the river. The plaintiff 
alleged that he had suffered damage 
from the construction of a pier in the 
river opposite Filbert street ; from 
the noise, burning cinders, smoke, 
dust and dirt incident to the operation 
and use of the road ; by deprivation 
of his use of Filbert street as a high- 
way and of four hundred feet of build- 
ing front on said street; and by de- 
privation of free access to his wharves 
on the river front of his property. 
He recovered. The court say nothing 
as to any interpretation of the words, 
"injured or destroyed," but devote 
their whole opinion to a discussion of 
the road's liability under the Consti- 
tution, the railroad having pleaded 
that its rights to construct the road 
were secured prior to the adoption of 
the Constitution of 1874. 

In the case of The Philadelphia and 
Heading Rd. Co. v. Patent, S. Ct. 
Penna., February 15, 1886, the com- 
pany had changed the alignment of 
its tracks on the surface of a street 
and thereby obstructed the access to 
Patent's property, and he was allowed 
to recover. 

In The County of Chester v. Brower, 
8. Ct. 'Penna., Jan. 9, 1888, a wall 
nine feet high had been built imme- 
diately in front of Brewers house and 
only seven feet distant therefrom, to 
make an approach to a bridge, and 
for the interference to the access to 
his property, Brower recovered. 

In Pittsburgh, etc., Rd. Co. v. McCut- 
eheon, S. Ct. Penna , November 15, 
1886, the access to defendant's prop- 
erty was obstructed by the building 



of an elevated road over the street, 
directly in front of his property. The 
Supreme Court held, that all damages, 
direct or consequential, suffered in 
consequence of the building and ope- 
ration of the road could be recov- 
ered. 

In all of the cases heretofore cited 
in Pennsylvania, arising under the 
Constitution of 1874, the railroad oc- 
cupied part of the highway upon 
which the properties abutted. An 
opportunity to interpret the meaning 
of the word "injured," where the 
railroad did not occupy any part of 
the highway, first presented itself be- 
fore the Supreme Court in the case of 
Penna.Bd.Co. v.Lippincott, 116 Penna. 
St. 472, and three other similar cases 
argued and decided at the same time. 
The properties of the plaintiffs, in 
three of the cases, residences, in the 
other, a church, were situated on the 
north side of Filbert street, in the 
city of Philadelphia, and the railroad 
was upon an elevated structure of 
masonry, built upon property pur- 
chased by the railroad company, situ- 
ated on the south side of said street 
and immediately opposite these prop- 
erties. Filbert street is fifty-one feet 
wide. The plaintiffs alleged a depre- 
ciation in the value of their proper- 
ties in consequence of the noise, dis- 
turbance, smoke, sparks, and vapors 
occasioned by the operation of de- 
fendant's railroad. Evidence was 
given to prove these allegations and 
also the diminution in market and 
rental value of the properties. These 
cases were tried in Courts of Common 
Pleas, Nos. 2 and 4, of Philadelphia 
County, each court being composed 
of three judges and were decided 
unanimously in favor of the right of 
the several plaintiffs to recover. A 
precisely similar case, Penna. B. B. 
Co. v. Marchant, here annotated, 
was tried in Common Pleas No. S, of 
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same county, consisting of three 
judges, and was unanimously decided 
in plaintiff's favor. The Lipplncotl 
case, and its three unfortunate com- 
panions, were reversed in the Supreme 
Court, consisting of seven judges, by 
a majority of one ; two judges being 
absent and one dissenting The Mar- 
chant case, in which the court allowed 
a reargument, was also reversed, by a 
majority of three, one judge being 
absent, and the same judges dissent- 
ing. So that, out of fifteen judges, 
before whom the cases have been 
argued, ten are in favor of the plain- 
tiff's right to recover, and five are 
against it; the only difference in the 
judges being, that some are of the 
Court of '' Common Pleas," and some 
of the "Supreme Court." The re- 
marks of Lord Westbury (supra), 
do not seem to be inappropriate. 

The Supreme Court in these cases 
say, " We understand the word ' in- 
jury' (or injured), as used in the 
Constitution, to mean such legal 
wrong as would be the support of an 
action for damages at common law." 

What does the word "injured" 
mean ? Does it mean to include only 
injuries for which corporations were 
not compelled, before 1874, to pay 
damages, or does it include, in addi- 
tion to those, injuries which wereso 
in fact but not in law ? It cannot be 
doubted that the legislature, or the 
people, by constitutional enactment, 
could compel those invested with the 
right to take private property, to pay 
any damages for any injury. A ref- 
erence to the debates in the Consti- 
tutional Convention of 1873, will 
clearly show, that the precise injury 
which the plaintiffs in those cases 
suffered, was one which some of the 
members of that body thought ought 
to be compensated in damages, and 
the case in point cited as an illustra- 
tion was Rd. Co. v. Speer, 56 Penna. 



St. 325. That case was exactly like 
the Lippincott and Marchant cases in 
the kind of injury suffered, but the 
difference was in the location of the 
road ; in the Speer case, it was situ- 
ated on the cartway of a public street, 
directly in front of Spee 's residence. 
In this case, no recovery could be had 
because the law then provided for 
damages for property takenoa\y. The 
result of these recent decisions is that 
the advance made in providing dam- 
ages for injuries is so slight that some 
of the most grievous injuries that can 
be inflicted on citizens by those acting 
under the right of eminent domain, 
go unredressed. With our Reports 
full of cases in which redress for just 
such injuries could not be obtained, 
by reason of the inability of the law 
to afford it, can it be doubted that the 
people intended the word " injured " 
to have a broader meaning than that 
given it by the Supreme Court? Of 
course, the broader meaning would 
include also the more restricted one 
which has been adopted. There is 
no advantage in restricting the liabil- 
ity of those acting under powers of 
eminent domain to make compen- 
sation for injuries only, for which in- 
dividuals would be liable at common 
law, if they acted without charter 
authority. It is well known that the 
former class do injuries, peculiar to 
the construction and operation of 
their work, which individuals acting 
without their authority do not do. 

The plaintiffs in these cases proved 
the depreciation in the value of their 
properties. The railroad company 
admitted the injury, for their witnesses 
also proved the depreciation in 
market value, although they did not 
admit so great a decrease in value as 
was claimed. Why could they not 
recover? The Supreme Court seem 
to think that no recovery could be 
had, unless it was proved that the 
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railroad was a nuisance. That if the 
road was operated negligently or un- 
lawfully, there was a remedy at com- 
mon law, but that the evidence did 
not prove such a case, and that the 
ordinary and proper operation of a 
railroad upon tiie private property of 
the company, was not a nuisance. 
Why the question of nuisance should 
have arisen, or why it should be con- 
sidered necessary to prove that the 
company was guiity of a tort, it is 
difficult to understand. The Consti- 
tution simply provides a statutory 
remedy for a statutory injury, and the 
obligation to make compensation for 
it, is as binding upon the company as 
if written in their charter ; and there 
is no necessity to call the injury a 
" nuisance." In the Lippincott case, 
the only point actually decided by the 
Supreme Court, was that the trial 
judge had given the jury an incorrect 
measure of damages, namely, the 
market value of the property before 
and after the construction of the rail- 
road, but the opinion goes somewhat 
further and gives certain reasons why 
there can be no recovery. " Jt is not 
alleged," say the court, "that any in- 
jury has resulted from the erection of 
this elevated roadway, nor, indeed, 
could it truthfully be so alleged, for 
the erection is on the defendant's own 
ground, on the south side of the said 
street, which street is some fifty-one 
feet wide, so that no part of the plain- 
tiff's property or any right of way, or 
other appurtenance thereunto belong- 
ing, has been taken or used in the 
erection or construction of said via- 
duct. The damage complained of 
results wholly from the manner in 
which the roadway is used." The 
operation of the road is necessarily 
involved in its construction. The in- 
juries which are to be compensated 
are those caused '' in the construc- 
tion." This clearly does not mean 



the mere structure of masonry and 
iron rails/but the building of all that 
is necessary to make a railroad, a liv- 
ing, moving thing, or to use the Eng- 
lish expression, the construction of 
the railroad asu" way-going concern. ' 
While, therefore, dirt, dust, smoke, 
etc., may not be taktn into considera- 
tion as distinct elements of damage, 
they are to be considered as the neces- 
sary results of the construction of the 
railroad, " as a way-going concern." 
If the court intend to be strictly lit- 
eral in the meaning they give to 
" construction," they should not have 
allowed a recovery in any of the cases 
which have arisen under this consti- 
tut'onal provision, for in none of them 
has the damage been occasioned by 
the mere erection of the structure, 
but always by the structure erected. 

The railroad company have just as 
much right to maintain their structure 
when once erected under lawful au- 
thority as they have to operate their 
road when once built, and therefore 
should not pay damages in one case 
more than in the other ; and no dam- 
ages should be paid except those 
which were done during the progress 
of the construction. But from Dun- 
can's case down, damages have been 
allowed which were occasioned by 
the standing of the structure. It is 
clear that in many cases, no great 
amount of damage would be done 
except by the construction of the road 
as a " way-going concern." And pre- 
cisely the same thing is true of a 
''taking." Where a narrow strip of 
a farm was " taken," a recovery could 
be had, not only for the value of the 
land actually taken, but also for the 
depreciation in value of the whole 
tract, and this depreciation was caused 
in many cases, not by the mere " tak- 
ing," but by the operation of the road 
consequent upon such " taking." 

Damage may be caused either by a 
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"taking," an ' injury," or a "destruc- 
tion,' 1 or all of them together. So 
that, although no damage may result 
from a " taking," because the property 
upon which the road isbui'thasbeen 
purchased, clearly if loss results from 
an " injury or destruction," within the 
meaning of the Constitution, compen- 
sation is to be made. It, therefore, 
makes little difference whether the 
"injury" is caused by a structure 
upon property purchased or taken. If 
a railroad company acquires the right 
to lay or build its road upon or over 
a street, it has just as much right to 
operate its road on or over the street 
as if it had bought the property upon 
which the road is laid. The injury 
would be just as great. Does the 
court mean that if the same injury 
as the plaintiffs suffered, had been 
done by a railroad constructed upon 
a street, there could have been a re- 
covery? It it does not, the private 
ownership of the property is of no 
importance. If it does mean to hold 
that recovery could be had in such 
a case, then the ordinary operation of 
a railroad must, in some cases, be a 
nuisance. 

The fact that the plaintiff's prop- 
erty was separated from the private 
property of the railroad company by 
a public street, fifty-one feet wide, 
seems an insuperable obstacle to a re- 
covery. The court probably made 
this remark under the theory that the 
company was accused of maintaining 
a nuisance, but it is difficult to see 
how it can be held as matter of law 
that a nuisance ceases to be a nuisance 
because it is fifty-one feet away from 
the person complaining of it. If the 
injury complained of, is not an injury 
in law at all, the distance of the 
cause of it from the property injured 
is of no importance. But granting 
that the injury complained of in these 
cases is a legal injury, does the fact 
Vol. XXXVI.-51 



that its cause is fifty-one feet away 
from the injured property enable the 
court to say as matter of law that in 
those cases there is no injury? Is 
there any magic in the word "street," 
or is it in the distance of fifty-one 
feet, so that the same decision would 
have been made, if the intervening 
space had been private property ? If 
the street had been ten feet wide, 
would there have been an injury ? But 
if the distance of fifty-one feet enables 
the court to say as matter of law 
there is no injury, how near must the 
property be to that of the company to 
enable the court to say as matter of 
law, that there is an injury, and refer 
the assessment of damages merely to 
the jury? Or does the iijury con- 
tinue a question of fact over the de- 
batable ground from the company's 
property up to the limit of fifty-one 
feet, and then suddenly become a 
question of law? 

In the Marchant case, where the 
court allowed a reargument, the de- 
cision in the Lippincott case was re- 
affirmed, and additional reasons given 
therefor. We are told, that " if we 
resort to the familiar rule of inter- 
preting statutes, the old law, the 
mischief, and the remedy, we have no 
difficulty in arriving at the true con- 
struction of the language cited from 
the Constitution." This is undoubt- 
edly true ; but the " mischief" should 
be considered as it actually existed. 
In defining "consequential" injuries, 
the court says, "In its application 
to the Constitution, we understand it 
to mean an injury to a man's property, 
the natural and necessary result of the 
construction or enlargement of its 
works by a corporation ; an injury of 
such certain character that the 
damage therefor can be estimated and 
paid or secured in advance as provided 
in the Constitution." Why is not 
the plaintiff's injury just such an 
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injury as this? A jury can just as 
readily determine the depreciation 
caused by liability to operation which 
will pour dirt, dust, etc., into one's 
house as will obstruct his right of way. 
Such injury can be paid for, because 
that could be done by agreement only: 
it can be secured, because the maxi- 
mum amount of security would be the 
value of the property. 

'' But," say the court, " if these 
owners are entitled to recover, where 
is the line to be drawn ?" Why can 
not owners, one, two or three blocks 
away recover also? The answer is 
that the court is not to *' draw the 
line " at all. If the injury of the 
plaintiffs is not within the meaning 
of the Constitution, that ends the 
matter ; but if it is, then the line is 
to be drawn by the jury, for it is a 
question of fact whether a man's 
right of way is obstructed, although 
the railroad is built upon the street 
in front of his property. It might be 
that a dwelling-house one hundred 
feet distant from the company's 
property, received greater injury than 
an open lot, used as a stone-yard, only 
twenty-live feet distant. The ques- 
tion whether there is an injury, is 
one for the jury. The Constitution 
which secures the existence of the 
Supreme Court provides also that 
trial by jury shall remain as hereto- 
fore. It is still the tribunal to de- 
cide questions of property, of 
reputation, and life, between nat- 
ural persons ; is it not able to settle 
difficulties where one of the parties 
is an artificial person? 

Then, again, the plaintiffs cannot 
recover because their loss is damnum 
absque injuria. The chief use of this 
much abused phrase would seem to 
be as a formula for the administration 
of legal consolation, in cases of " dam- 
nous" affliction, rather than as a rea- 
son for a legal decision. It must first 



be determined what kind of a " dam- 
num" the loss is, before it can be said 
that it is "absque injuria." Yet, we 
are told that " the language of the 
Constitution is not equivocal and is 
entirely free from ambiguity. The 
framers of that instrument understood 
the meaning of words, and many of 
them were among the ablest lawyers in 
the State. Two of them occupy seats 
upon this bench. Hence, when they ex- 
tended the protection of the Constitu- 
tion to persons whose property should 
be injured or destroyed by corpora- 
tions in the construction or enlarge- 
ment of their works, we must presume 
that they meant just what they said 
that they intended to find a remedy 
merely for legal wrongs and not for 
such injuries as were damnum absque 
injuria." We may all agree that the 
language of the Constitution is not 
"equivocal," and is "free from all 
ambiguity," but the difference of 
opinion among the many judges be- 
fore whom this language and similar 
expressions have come for interpreta- 
tion, certainly shows that it is by no 
means beyond all doubt that the in- 
terpretation of the Supreme Court is 
the only correct one. These decisions 
rest simply upon two assumptions, 
that the meaning given to the word 
"injured" by the court is beyond all 
peradventure cored; and that the 
plaintiffs' injury is damnum absque 
injuria. 

In a dissenting opinion in the Mar- 
chant case, here annotated. Judge 
Sterrett had argued in favor of the 
right of the plaintiff, in this and 
similar cases, to recover. He shows, 
first, that the obligation to make com- 
pensation, imposed by the Constitu- 
tion, is, in effect, written into every 
grant of power to take, injure or de- 
stroy, private property for railroad 
purposes, or any other public use. 
Second, that the history of legislative 
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and constitutional enactments, and the 
acknowledged wrongs which had, be- 
fore the Constitution of 1874, been 
unredressed, clearly indicate that the 
provision in the present Constitution 
was intended to afford a remedy for 
just sucli injuries as the plaintiffs in 
these cases have suffered. 

The earliest constitutional guaranty 
which was reordained in the Consti- 
tution of 1838, provided for the mak- 
ing compensation for property taken 
only, and afforded no remedy for 
consequential damages. Cases of ex- 
treme hardship, where property was 
injured but not taken, soon arose, and 
no redress was afforded by the law. 
As where a corporation, under legal 
authority, constructed dams in a river, 
one of which caused back water in a 
tributary stream and injured a mill. 
The court decided that, as the mill 
was not taken, nor was the owner 
deprived of it, he was not injured in 
law : Monongahela Nav. Co. v. Koons 
(6 W. & S. 101). Other cases of 
great hardship came before the courts, 
asking for redress which they found 
themselves unable to give. In O'Con- 
nor v. Pittsburgh (18 Penna. St. 189), 
the grade of the street had been 
lowered to such a degree, that plain- 
tiff property (a church) was rendered 
useless. In this case, Chief Justice 
Gibson declared, "It is inequitable 
to injure the property of an indi- 
vidual for the benefit of the many; to 
attain complete justice, every damage 
to private property ought to be com- 
pensated by the State or corporation 
that occasions it." In Railroad Co. v. 
Speer, supra, a railroad had been built 
under legal authority, on a public 
street in front of defendant's dwelling, 
and it was held that he could not 
recover for any injury resulting from 
the legitimate operation of the road, 
although he was deprived of the 
proper employment of his house. 



This was the state of the law when 
the Convention met to form the Con- 
stitution of 1874, and from the re- 
marks of members of that assembly, 
during the debate upon the present 
enactment, it would seem that it was 
the intention to give redress for just 
such injuries as these and similar 
cases illustrated. Referring to the 
justice of requiring compensation for 
injuries to land adjacent, no part of 
which was taken, one member said, 
" When a railroad runs through a man's 
property, close to his barn or house, 
you take into view the disadvan- 
tages caused by the close proximity 
of the road, the danger of fire, the 
annoyance from sparks, etc But, if 
the road was not to run through a 
man's property, but near it, no matter 
what injury to his property, he would 
get nothing." The President of the 
Convention, the late William M. 
Meredith, said, ' There is no reason 
why a man in the neighborhood of a 
public work, injured by the construc- 
tion of it, should not recover damages, 
just as much if his property is not 
taken, as if it is. If the corner of a 
man's farm is taken, he comes for 
damages. What is the injury done 
to him by the taking of his property ? 
It is the value of the part of the 
farm taken ; but the value of the 
whole has been injured; that is, his 
property in the vicinity of the work 
has been injured, and yet, if it so 
happens that they go just an inch 
outside of the corner of his farm, and 
he may be equally injured, he cannot, 
under this blind clause, as I may call 
it, in our present Constitution, re- 
cover a dollar of damages. Let us 
try and regulate that and restore it 
to the reason and experience and pro- 
tection of the common law, by pro- 
viding that when these works are 
made, the property injured by them, 
whether taken or not, shall be entitled 
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to recover damages; that is, if the 
value of the property in the neigh- 
borhood is depreciated, its owners 
shall recover the difference between 
what the property would have sold 
for, before the work, and what it would 
sell for afterwards." (3 Debates, 597.) 
Third: The learned judge points 
out also that the court by its decision 
in the present cases, has departed 
from its former decisionsin Railroad v. 
Duncan, Bailroud v. McCuicheon, and 
other cases decided since the adoption 
of the Constitution of 1874. He 
says: "The crowning evil of the 
construction, is in restricting the 
words, 'injured or destroyed,' to such 
injuries as result wholly from con- 
struction alone, and holding there 
can be no recovery for injuries result- 
ing from the use of the road for the 
very purposes for which its construc- 
tion was authorized by the legislature. 
* * * It may be asserted without 
fear of contradiction, that, in prin- 
ciple, they (Duncan v. R. R. and Mc- 
Outcheon v. R. R.) are both identical 



with the present and other Filbert 
street cases. How comes it then that 
the judgment for damages to Duncan's 
property on the same side of Filbert 
street was affirmed, and tiie judgments 
in favor of Lippincott and others, for 
precisely the same kind of damages, 
are reversed 1 It is only because of a 
radical and unwarranted departure 
from the theretofore recognized and 
correct construction of the section in 
question, which, as we have seen, was 
intended to protect private property 
from virtual confiscation, to the ex- 
tent that it is directly and necessarily 
damaged for the public benefit and 
the benefit of the locum tenens of the 
State. This unjust and unequitable 
result was made possible only by ig- 
noring, or rather reversing, the car- 
dinal rules of construction applica- 
ble to remedial statutes, and more 
particularly to constitutional provi- 
sions for the protection of person or 
property." 

Wm, H. Bubnett. 
Philadelphia, 



